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CONSULTATION ON CODE OF PRACTICE
ON SUPPORTING DECISION MAKING AND
ASSESSING CAPACITY

The present questionnaire relates to the code of practice on supporting decision making practice and
assessing capacity.

The purpose of this code of practice is to provide guidance on good practice in supporting people

with decision-making capacity challenges when they are making certain decisions. Good practice
includes adhering to the guiding principles within the Assisted Decision-Making (Capacity) Act 2015 and
understanding the process for assessing functional capacity. This code of practice is for anyone who
engages with a person with decision-making capacity challenges in a professional capacity and/or as a
decision supporter.

In this questionnaire we ask questions such as whether the code of practice in general and its various
sections are easy to understand, helpful and comprehensive or, if not, how they could be improved. We
would also like to find out what, if any, changes the code will bring about to work practices. All responses
received will be taken into consideration in the formulation of the final text of the code of practice.

We look forward to receiving your comments.
This form can be emailed to dss@mhcirl.ie or posted to

Codes of Practice Consultation Phase 1
Decision Support Service

Mental Health Commission

Waterloo Exchange

Waterloo Road

Dublin 4

D04 E5W7

1. ABOUT YOU

In this section we would like to learn a little about your reasons for participating in this consultation. This will
help us to be more focused in how we deliver our services.

1(a) Please select one of the following options (response required)

| am providing feedback as an individual
® | am providing feedback on behalf of an organisation

If you are providing feedback on behalf of an organisation, please provide in the text box below the name of
the organisation (and/or section within a large organisation) on behalf of which you are responding

St Patrick’'s Mental Health Services, Dublin 8
Contact details: Louise O'Leary, loleary@stpatsmail.com ; Adam Kavanagh, akavanagh@stpatsmail.com


mailto:dss%40mhcirl.ie?subject=
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1(b) Please select one or more of the following options. If none describe
your situation, please select “other” and provide details in the text box
below

| am a financial professional, provide financial services or work in a service that provides financial services
| provide legal services or work in a service that provides legal services

| provide healthcare services or work in a service that provides healthcare services

| work in a service that supports people who have decision-making capacity challenges

| interact in a professional capacity (frequently or occasionally) with people who have decision-making
capacity challenges

| am a family member or carer of a person who has decision-making capacity challenges
| am a person who has decision-making capacity challenges
Other

If you wish, you may provide further details of your role/interest in this consultation in the text box below

1(¢c) How did you hear about this consultation? Please tick all that apply

Social media - LinkedIn Newsletter -Mental Health Commission
Social media - Twitter Newsletter - Decision Support Service
Social media - Other Newsletter - Other
Website - Mental Health Commission Newspaper

v Website - Decision Support Service Other

Website - Other

If you selected “other” in relation to any of the answers above please provide further details in the text
box below. This will help us to better understand the most useful ways to reach our audiences for future
engagement and consultation.

1(d) On a scale of 1to 5, please indicate how familiar you are with the
Assisted Decision Making (Capacity) Act 2015

Not at all

familiar Expert
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2. ABOUT THIS CODE OF PRACTICE

In this section we would like to obtain your overall opinion on this code. You will have an opportunity

to comment on specific areas of the code in the next section. It may be helpful to have the code open

while answering questions. You can access the code on the Decision Support Service website
https://decisionsupportservice.ie/public-consultation/public-consultation-phase-1/consultation-code-
practice-supporting-decision-making-and-assessing-capacity. When providing feedback please bear in mind
that the final code of practice must reflect the contents of the Act. The draft code includes a number of
anticipated amendments to the Act.

*2(a) Please indicate your level of agreement with the following
statements (response required)

Strongly Disagree Not sure Agree Strongly
disagree agree

The language used in this code of
practice is clear and easy to (]
understand

The structure of this code of
practice is easy to follow

The content of this code of
practice is consistent with the (]
Act

This code of practice provides

sufficient clarity regarding how

to support decision making and (]
assessing capacity as provided in

the Act

Having read this code of practice,

| have a better understanding

of how to support people with

decision-making capacity (]
challenges (and their decision

supporters where applicable) in

making certain decisions

2(b) Having read this code of practice, do you foresee having to make
changes to your work practices?

® VYes No Not sure Not applicable
If yes or not sure, please outline what these changes may include

Please note, the above ratings for section (2 a) for are based on an assessment of the code of practice as not currently
fulfilling its remit as a code of practice, and as insufficiently accessible in its current format. SPMHS would have
concerns that the function of the code of practice to support application of the law may be limited by this. This is
expanded on below in response to 2 (c).

SPMHS would foresee changes to work practices including, for example, administrative changes to facilitate the
recording of capacity assessments and maintaining those records when updated assessments are completed.


https://decisionsupportservice.ie/public-consultation/public-consultation-phase-1/consultation-code-practice-supporting-decision-making-and-assessing-capacity
https://decisionsupportservice.ie/public-consultation/public-consultation-phase-1/consultation-code-practice-supporting-decision-making-and-assessing-capacity
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2(c) If applicable, please indicate what is needed to support the
implementation of this code of practice in the service in which you work

The Codes of Practice will be essential documents for supporting a shift in healthcare practice to a more rights-based
approach, and ensuring people’ s rights are protected vis a vis their legal capacity and decision-making as required
by law. In their current form, SPMHS would suggest that the draft Codes are not sufficiently accessible to ensure
adherence to the requirements of the law. It would be of benefit to consider more accessible language where
possible, foregrounding essential information, reformatting to spotlight particularly important aspects, and use of
visual tools to convey important process -related information. It may be helpful for non-essential information for a
Code of Practice to be collated in a separate complementary guidance document.

3. SELECTED SECTIONS OF THE CODE OF PRACTICE

Please consider the following questions for each section within this code of practice on which you wish to
provide feedback:

¢ Are the issues covered in the section clear and easy to understand?
¢ Should any additional issues be included?

¢ Should anything be excluded?

* What would help to improve the section?

It may be helpful to have a copy of the code open while answering questions. You can click on the contents
page at the beginning of the document in order to go directly to a specific part of the code. You can access
the code on the Decision Support Service website https://decisionsupportservice.ie/public-consultation
public-consultation-phase-1/consultation-code-practice-supporting-decision-making-and-assessing-
capacity. When providing feedback please bear in mind that the final code of practice must reflect the
contents of the Act. The draft code includes a number of anticipated amendments to the Act.

CHAPTER 1: INTRODUCTION AND OVERVIEW
Section 1.1 Purpose of this code of practice

Does this section require any amendments?

® Yes No

If yes, please briefly outline suggested amendments

SPMHS would assert that a code of practice should comprise a set of written rules which explain how people working
in a particular profession should behave in order to ensure they act in compliance with the law. This draft code serves
as a summary of the Assisted Decision-Making (Capacity) Act rather than a list of rules that healthcare staff should
follow to ensure their compliance with the Act.

The significance of the code of practice to human rights, and human rights-based approaches to care, should be
centred prominently within the document. The UN Convention on the Rights of Persons with Disabilities (UNCRPD) is
not referenced at all. While it is acknowledged the UNCRPD has not been incorporated into domestic law, preparing
for ratification bv the State of the Convention was a kev driver of the leaislation. and the orincinles contained within


https://decisionsupportservice.ie/public-consultation/public-consultation-phase-1/consultation-code-practice-supporting-decision-making-and-assessing-capacity
https://decisionsupportservice.ie/public-consultation/public-consultation-phase-1/consultation-code-practice-supporting-decision-making-and-assessing-capacity
https://decisionsupportservice.ie/public-consultation/public-consultation-phase-1/consultation-code-practice-supporting-decision-making-and-assessing-capacity
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CHAPTER 2: GUIDING PRINCIPLES

Does this chapter require any amendments?

® Yes No

If yes, please briefly outline suggested amendments

Similarly to the aforementioned point, while the guiding principles of the Act are outlined within the draft code, the
origin and basis of these principles as being rooted in human rights are not noted. As this draft code of practice delves
into the guiding principles to a greater degree, it may be important to link the guiding principles to the human rights
basis that underpin them. The guiding principles are discussed in detail and there are a number of vignettes to
elucidate these guiding principles further. However, there should be a reference to major mental health difficulties in
this section, even if that reference only serves to highlight that persons experiencing deficits in capacity due to mental
health difficulties have the same rights as persons with any other health-related issue. It would be helpful if at least
one of the vignettes considered a person experiencing an acute episode or admission for treatment related to
schizophrenia or bipolar disorder, for example.

CHAPTER 3: SUPPORTING DECISION MAKING

Does this chapter require any amendments?

® Yes No
If yes, please briefly outline suggested amendments

As per previous comments and re. the introduction to Chapter 3, the right of the person to access decision-making
supports is not acknowledged in this framing -

"Supporting decision-making is about supporting the relevant person to make their own decision, as far as possible,
and in doing so, safeguarding their autonomy. Supporting a person to make a decision means giving them the tools
they need to make the decision for themselves or to participate in the decision-making process to the fullest extent
possible."

Re. Section 3.2.2 Appropriate information — It may be helpful to direct people to where they can get more
information on these recommendations - "Where appropriate, you must provide the information in an Easy-to-Read

i H H H H h I Armh Irinh Ci 1 I H H H A H 1
viAveiAan ieinA nintlirAac LicinA cilANne cLiA Aanl Arm Av lvie 1N | anmniann Av an Alantranin nAmnmrmininatinn PaSWITCVAN

CHAPTER 4: CAPACITY

Does this chapter require any amendments?

® Yes No

If yes, please briefly outline suggested amendments

Section 4.1 What is capacity — This is a particularly important concept and section, and could be foregrounded in the
document, with particularly pertinent pieces of information in this section highlighted. It may be helpful to give
illustrative examples for the time/ issue/ context specificity

Re. Section 4.2, pg. 30 - "While the process for assessing capacity applies to all decisions that fall within the scope of
the Act, both large and small, the nature of the assessment and the recording of it should be proportionate to the
complexity and significance of the specific decision." SPMHS would suggest this is overly subjective and unclear. This
section, and specifically the requirement to record the nature of the assessment, should be clarified.

Cimilarhivra crantinn 1 4 nAa 29 udhinh ctatan "A cnAnialvdicitar wiill Anhr hAa cAant +Avdicit A nAavreAan wwihAarva i in
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CHAPTER 5: PROCESS FOR ASSESSING CAPACITY

Does this chapter require any amendments?

® Yes No

If yes, please briefly outline suggested amendments

SPMHS would suggest that there is a huge amount of information in this section which is not easily processed in its
current form. It may be helpful to include process-related visuals such as flow-charts or checklists where possible to
make application easier, and also to foreground or highlight essential points.

In particular, more direction should be provided on the requirement to record the assessment of capacity, where that
assessment should be recorded, how long should it be retained, when it should be reassessed, recording the
reassessment.

It may also be appropriate and helpful to provide templates as appendices to assist in capacity assessments.

4. FINAL REMARKS

If you wish to provide any additional feedback on this code of practice, please do so in the text box below.

SPMHS welcomes the progress on these important codes of practice and recognises the complexity of undertaking
this task, and commends the work of the drafters in this regard.

As noted above, SPMHS would suggest that the code of practice in its current form is not fulfilling its remit as a code
of practice, and is also insufficiently accessible at present. SPMHS would have concerns that this may impact the
function of the codes to support application of the legal requirements of the Act within healthcare settings.

A reference to use of Plain English is made in the document but it is not clear where literacy-friendly principles have
been applied in language or formatting. If this code of practice is intended for any member of the public who may find
themselves in a decision-supporter role, SPMHS would strongly recommend that the National Adult Literacy are
consulted before this document is finalised.

The term healthcare professional is defined in the glossary. This definition should be clarified further and brought
tothe front of this draft code.

Thank you for responding to this consultation!
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	q2b: Please note, the above ratings for section (2 a) for are based on an assessment of the code of practice as not currently fulfilling its remit as a code of practice, and as insufficiently accessible in its current format. SPMHS would have concerns that the function of the code of practice to support application of the law may be limited by this. This is expanded on below in response to 2 (c). 



SPMHS would foresee changes to work practices including, for example, administrative changes to facilitate the recording of capacity assessments and maintaining those records when updated assessments are completed. 
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	q311: SPMHS would assert that a code of practice should comprise a set of written rules which explain how people working in a particular profession should behave in order to ensure they act in compliance with the law. This draft code serves as a summary of the Assisted Decision-Making (Capacity) Act rather than a list of rules that healthcare staff should follow to ensure their compliance with the Act. 



The significance of the code of practice to human rights, and human rights-based approaches to care, should be centred prominently within the document. The UN Convention on the Rights of Persons with Disabilities (UNCRPD) is not referenced at all. While it is acknowledged the UNCRPD has not been incorporated into domestic law, preparing for ratification by the State of the Convention was a key driver of the legislation, and the principles contained within Article 12 of the Convention are important to note with the intended audience to provide the rationale for the law, and the approach espoused therein. 



Who the code of practice is intended for could be spotlighted and could be explained further, listing examples of decision supporters. ‘Decision-supporter’ is a new term for many and is quite a formal term, while the illustrative examples provided in the document include examples of informal and family-based decisions. 
	3-21: AB Q3 Yes
	q325: Similarly to the aforementioned point, while the guiding principles of the Act are outlined within the draft code, the origin and basis of these principles as being rooted in human rights are not noted. As this draft code of practice delves into the guiding principles to a greater degree, it may be important to link the guiding principles to the human rights basis that underpin them. The guiding principles are discussed in detail and there are a number of vignettes to elucidate these guiding principles further. However, there should be a reference to major mental health difficulties in this section, even if that reference only serves to highlight that persons experiencing deficits in capacity due to mental health difficulties have the same rights as persons with any other health-related issue. It would be helpful if at least one of the vignettes considered a person experiencing an acute episode or admission for treatment related to schizophrenia or bipolar disorder, for example.



Re. Section 2.3 Presume capacity – Given the rights-based nature of the Act and its provisions, it may be wise to consider rephrasing some of this content to emphasise the person as a rights-holder. For example - "You must not presume that the relevant person lacks capacity to make a decision solely because of, for example, their age, appearance, medical or psychosocial condition, communication difficulties or other such matters", could be reframed to emphasise the right of all people, including people with disabilities, to exercise their right to legal capacity and remain central to decisions related to their life on a non-discriminatory basis, which includes a presumption of capacity.



Re. Section 2.4 Support a relevant person to make a decision – Similarly, the right of the person to access decision-making support is not referenced here, and a reference to ‘needing help’ is the primary framing for this principle.
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	q36: As per previous comments and re. the introduction to Chapter 3, the right of the person to access decision-making supports is not acknowledged in this framing - 

"Supporting decision-making is about supporting the relevant person to make their own decision, as far as possible, and in doing so, safeguarding their autonomy. Supporting a person to make a decision means giving them the tools they need to make the decision for themselves or to participate in the decision-making process to the fullest extent possible."



Re. Section 3.2.2 Appropriate information – It may be helpful to direct people to where they can get more information on these recommendations -  "Where appropriate, you must provide the information in an Easy-to-Read 

version, using pictures, using signs such as Lámh or Irish Sign Language, or an electronic communication device."



It may also be helpful to clarify in this section the role of the Decision Support Service in relation to supported decision-making. 
	q37: Section 4.1 What is capacity – This is a particularly important concept and section, and could be foregrounded in the document, with particularly pertinent pieces of information in this section highlighted. It may be helpful to give illustrative examples for the time/ issue/ context specificity



Re. Section 4.2 , pg. 30 -  "While the process for assessing capacity applies to all decisions that fall within the scope of the Act, both large and small, the nature of the assessment and the recording of it should be proportionate to the complexity and significance of the specific decision." SPMHS would suggest this is overly subjective and unclear. This section, and specifically the requirement to record the nature of the assessment, should be clarified. 



Similarly re. section 4.4., pg. 32 which states, "A special visitor will only be sent to visit a person where it is determined to be necessary and proportionate in the specific circumstance" - SPMHS would suggest this is subjective and unclear, and criteria should be elucidated. 



Information on who can or might make a capacity assessment could be provided earlier in this section as it is confusing who much of the information is intended for.
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	q39: SPMHS would suggest that there is a huge amount of information in this section which is not easily processed in its current form. It may be helpful to include process-related visuals such as flow-charts or checklists where possible to make application easier, and also to foreground or highlight essential points.

In particular, more direction should be provided on the requirement to record the assessment of capacity, where that assessment should be recorded, how long should it be retained, when it should be reassessed, recording the reassessment.

It may also be appropriate and helpful to provide templates as appendices to assist in capacity assessments.
	q40: SPMHS welcomes the progress on these important codes of practice and recognises the complexity of undertaking this task, and commends the work of the drafters in this regard.



As noted above, SPMHS would suggest that the code of practice in its current form is not  fulfilling its remit as a code of practice, and is also insufficiently accessible at present. SPMHS would have concerns that this may impact the function of the codes to support application of the legal requirements of the Act within healthcare settings. 



A reference to use of Plain English is made in the document but it is not clear where literacy-friendly principles have been applied in language or formatting. If this code of practice is intended for any member of the public who may find themselves in a decision-supporter role, SPMHS would strongly recommend that the National Adult Literacy are consulted before this document is finalised.



The term healthcare professional is defined in the glossary. This definition should be clarified further and brought tothe front of this draft code. 


